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The Impact of Custom and Juristic Discretion in the Provisions of Acts of Worship
and Transactions: An Analytical Study
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Abstract

The Islamic Shari‘ah derives its provisions through the two categories of sources of evidence
namely those agreed upon by scholars and those which they differed. Both have direct influence
in the legislative process. There is also a strong connection between the legislation and Islamic
community. This study aimed at identifying the effect of Custom (Urf) and Juristic Discretion
(Istihsan) in matters of worship and transactions. Through the use of the inductive, descriptive
and analytical method the paper found that the main trace of Custom and Juristic Discretion in
both the matters of worship and transaction is on the basis of bringing ease to mankind and that
the difference of scholars concerning their validity is based on choice of word in the case of
Juristic Discretion (Istihsan) and meaning in the case of Custom (Urf), because they unanimously
agreed on their application in different rulings of the Shari’ah. The study concluded that
understanding of the Shari'ah rulings can only be achieved through reflection on the Arab
customs in the era of revelation, because they are the immediate recipients of the message. The
research recommends that scholars should know the customs of the Arabs in their words and
deeds, and it calls upon the jurists and the muftis to understand the customs of the people in

devising judgments and issuance of Fatwa.

Keywords: Juristic discretion, Custom, Shariah, worship, transaction.
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